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Competition

Making
markets
work better

EU competition policy ensures that
companies compete equally and fairly
in Europe’s internal market.
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COMPETITION

Why we need a European competition

The European Union’s competition policy has been an
important part of the EU’s work ever since it was set
out in the Treaty of Rome in 1957. The treaty instituted
‘a system ensuring that competition in the common
market is not distorted’. The aim was to create a set of
well-developed and effective competition rules, to help
ensure that the European market functions properly and
provide consumers with the benefits of a free market
system.

Competition policy is about applying rules to make
sure companies compete fairly with each other. This
encourages enterprise and efficiency, creates a wider
choice for consumers and helps reduce prices and
improve quality. These are the reasons why the EU
fights anticompetitive behaviour, reviews mergers and
state aid and encourages liberalisation.

Low prices for all: The simplest way for a company

to gain a high market share is to offer a better price.

In a competitive market, prices are pushed down. This
Is not only good for consumers — when more people
can afford to buy products, it encourages businesses to
produce and boosts the economy in general.

Better quality: Competition also encourages businesses
to improve the quality of goods and services they

sell — to attract more customers and expand market
share. Quality can mean various things: products that
last longer or work better, better after-sales or technical
support or friendlier and better service.

More choice: In a competitive market, businesses will
try to make their products different from the rest. This
results in greater choice — so consumers can select the

product that offers the right balance between price and
quality.

Innovation: To deliver this choice, and produce better
products, businesses need to be innovative — in

their product concepts, design, production techniques,
services, etc.

Better competitors in global markets: Competition
within the EU also helps make European companies

stronger outside the EU — and able to hold their own
against global competitors.
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Competition: a Europe-wide issue

Sometimes violations of competition rules happen
within just one country, so a national competition
authority (NCA) would often handle the case. But with
the growth of the internal market and globalisation, the
effects of illegal behaviour, like running a cartel, are
often felt in many countries across the EU and beyond.
The European Commission is often well placed to
pursue these trans-EU cases. The Commission has the

power not only to investigate but also to take binding
decisions and impose substantial fines.

The Commission was given the power to investigate
possible anticompetitive behaviour in 1962,
and jurisdiction over large mergers in 1990. The

Commission enforces the EU competition rules together
with the NCAs of the EU countries.

All EU countries have these authorities with the power
to enforce EU competition law, with essentially the
same powers as the European Commission. Since 2007,

NCAs have applied the EU competition rules in almost
570 decisions.

These authorities and the European Commission
exchange information on implementing EU competition
rules through the European Competition Network (ECN).
This network makes it easier to identify which authority
should be dealing with particular issues, and which
others could provide assistance. The network helps

to ensure effective and consistent application of EU
competition rules. Through the ECN, the competition
authorities inform each other of proposed decisions
and take on board comments from other competition
authorities. In this way, they can pool their experience
and identify best practices.

Competition authorities throughout Europe make sure
businesses and governments stick to EU rules on fair
competition, while still leaving space for innovation,
unified standards and the development of small
businesses.

National courts also have the power to decide whether
a particular agreement complies with EU competition
law or not. Companies and consumers can also claim
damages if they have suffered as a result of illegal
behaviour restricting competition.
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COMPETITION

State aid

Sometimes governments spend public money to support
local industries or individual companies, giving them an
unfair advantage and thus damaging competition and
distorting trade. This is prohibited by Article 107 of the
TFEU.

According to Article 108 of the TFEU, it is the
Commission’s job to prevent this, allowing government
support only if it is genuinely in the wider public interest
— if the support benefits society or the economy as a
whole.

In the last couple of years the Commission has made
it easier for EU countries to use aid targeted at market
failures and objectives of common European interest.
The Commission focuses its enforcement on cases with
the biggest impact on the internal market, streamlining
rules and taking faster decisions.

How does the European Commission
decide what support is allowed?

First, the Commission has to answer these questions.

- Have state authorities given support — for example
in the form of grants, interest and tax relief,
guarantees, holdings in companies or goods and
services provided on preferential terms?

- |Is the support likely to affect trade between EU
countries?

- |s the support selective — does it confer an
advantage on specific companies, parts of industries
or companies in specific regions? General tax
measures and employment legislation, for instance,
are not selective because they apply to everyone.
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State aid control ensures government interventions do not

distort EU competition and trade.

+ Has competition been distorted or might it be in future?

If so, the Commission must not allow the support —

unless it is shown to be compatible with the internal
market.

Exceptions

Some exceptions to the general rules are possible.
State aid will get a green light if there is a real chance
that a business in difficulty — or a new venture — can
eventually become profitable and if it is in the interests
of the EU (e.g. by preserving or creating jobs).

The overriding considerations are whether consumers
will benefit or other businesses will be harmed.
The Commission often allows aid for research and

iInnovation, regional development and small businesses,
because these serve overall EU goals.

How is government support monitored?

EU governments must inform the European Commission
about planned subsidies and other support before
granting it. The Commission approves around 85 % of
all notified support after just a preliminary assessment.

When a formal investigation is required — in
contentious cases — this is announced in the Official
Journal of the European Union and the European
Commission’s online register of state aid cases.
Interested parties can comment, and the Commission
considers all aspects before reaching a final decision.

The European Commission also investigates support

it has not been officially informed of, but which

has been brought to its attention through its own
investigation, complaints from companies or individuals,
or media reports. If the Commission finds this support
incompatible with EU law and fair competition, it
instructs the government authorities to stop giving it
and to recover any support already provided.

The Commission’s state aid scoreboard gives statistics
on the overall amount and type of support given by each
EU country. Moreover, as from January 2016, citizens

in all EU countries will be able to find information on
subsidies over €500 000 on the internet.

The scoreboard shows that most support previously
given to individual companies or industries has now
been redirected to activities in the EU’s common
interest. This should help make the European economy
more competitive on the global market.
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Liberalisation

Some essential services — energy, telecommunications,
transport, water and post — are still controlled by

public authorities rather than private companies in

some countries. EU governments can entrust specific
public service functions to a company, conferring on it

duties, specific rights and financial compensation. This
must comply with state aid rules.

When these services are liberalised — that is, opened
up to competition between several companies — the
Commission will see to it that the services remain
available to all, even in parts of countries where they
are not profitable. Moreover, it is essential to ensure
that the liberalisation process is done in a way that
does not give an unfair advantage to the old company
that had the monopoly before the liberalisation.

What are the advantages of
liberalisation?

There are several advantages to liberalising markets.

Consumers can choose from among different service
providers and products. For example, in the railway,
electricity and gas industries, network operators are
now required to give competitors fair access to their
networks. In these industries, monitoring fair network
access by all suppliers is essential, so that:

+ consumers can choose the supplier offering the best
conditions;

+ consumers benefit from lower prices and new
services which are usually more efficient and
consumer-friendly than before;

- national economies become more competitive.

Can public services be delivered
properly in a competitive market?

Yes, as long as reqgulation ensures that public services
continue to be provided and that consumer interests are
not harmed.

The Commission always takes account of the special
obligations placed on any organisation benefiting from
‘monopoly rights’. This ensures fair competition without
handicapping the state-funded company, which is
obliged to provide services in the public interest even
where this is not profitable.
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Consumers can choose from a number of energy providers in

Europe.

The Commission may agree to a company having a
monopoly in special circumstances — for example
where costly infrastructure is involved (‘natural
monopolies’) or where it is important to guarantee a
public service. However:

. monopoly companies must be able to demonstrate

that they treat other companies fairly;

. natural monopolies must make their infrastructure

available to all users;

. profits from providing a public service may not be

used to subsidise commercial operations, potentially
undercutting competitors’ prices.

Does this benefit consumers?

Yes, but it takes time.

In the two markets that were opened up to competition
first (air transport and telecommunications), average
prices have dropped substantially. This has not

vet happened in markets that were opened up to
competition later or not at all (electricity, gas, rail
transport and postal services), where prices have
remained unchanged or have even increased.

However, this may be due to sector-specific factors —
for instance, gas prices are closely related to oil prices.
But overall, consumers are far more likely to pay lower
prices in sectors that are more open to competition.



What are the consequences?

The Commission investigates whether companies are
violating or could potentially violate the competition
rules. This means it can act either before or after the
rules are broken, in order to safeguard a competitive
market. As a result of the Commission’s investigations,
it can decide to prohibit a certain conduct, require
remedial action or impose a fine, depending on the
situation. So the Commission acts both to prevent and
to punish competition violations in the EU.

The EU competition laws are directly applicable in all the
countries in the EU. National competition authorities can
apply EU rules as well as their own competition laws.

Anticompetitive conduct must have an effect on trade
between EU countries for the Commission to be able
to act. The Commission has strong competition law
enforcement powers, given to it under the treaties by
the EU Member States. Its decisions are binding on
both companies and national authorities that violate
the rules, but the decisions can be appealed to the
EU’s General Court and further (on points of law) to
the Court of Justice. Companies and EU governments
reqularly lodge and sometimes succeed in appeals
against Commission decisions.

What are the results?

The consumer benefits resulting just from Commission
decisions prohibiting cartels were estimated to be in the
range of €4.89 to 5.66 billion in 2013.

The money received in fines does not increase the
EU’s overall budget, but instead reduces the amount
of money that EU countries have to contribute to the
previously agreed budget amount.

The Commission’s decisions have benefited European
consumers in a variety of ways over the years.

One of the European Commission’s competition cases
involving abuse of a dominant position was against the
US computer giant, Microsoft. The Commission fined
Microsoft for its practice of bundling various types of
software together in a single package. It decided that
Microsoft had been unfair to consumers by depriving
them of choice, keeping prices artificially high and
stifling innovation in the software industry.

In 2012, the Commission has also fined producers of
TV and computer monitor tubes €1.47 bitlion for two
decade-long cartels. Between 2001 and 2006, Asian

UNION EXPLAINED
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producers of LCD screens operated a cartel, agreeing
prices and exchanging sensitive information on large
screens for TV and computer applications. The cartel had
a direct impact on European consumers, as most LCD_

TVs, computer monitors and notebooks come from Asia.

In 2006 and again in 2012, low-cost airline Ryanair
informed the Commission it wished to take over Irish
national carrier Aer Lingus. The Commission examined
the potential impact on competition and consumers,
especially the over 14 million passengers flying to or
from Ireland every year. Combining the two airlines
would have created a company with a monopoly or
dominant position on many routes to or from Ireland,
leaving consumers with reduced choice and very likely
price increases.

The Commission prohibited the proposed takeover on
the basis of the EU merger regulation.

Responding to the financial crisis

The Commission is striving to ensure that national

responses to the crisis do not hamper competition, but

rather take the wider European picture into account.

The rules on government support are there to stop
governments trying to outdo each other in a costly race
to subsidise their own companies, and putting healthy
companies at an unfair disadvantage.

However, the Commission recognises that governments
may need to take action to sort out problems in the

financial sector and had issued special temporary rules
on support for banks.

These rules do not allow banks to accept public support

without taking action themselves to remedy their
problems.

To give EU governments some extra leeway to tackle
the effects of the credit squeeze, the European

Commission has adopted temporary rules directed at

companies other than banks and allowed governments
to use measures including:

* @asing companies’ access to finance:
+ state quarantees for loans at a reduced premium:
+ export credit insurance:

- subsidised loans (

particularly for eco-friendly
products).
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